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142 FRARY ET AL. vs. BOOTH ET AL. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Vermont. 

FRARY AND OTHERS VS. BOOTH AND OTHERS. 1 

A married woman contracting a debt for her own benefit, may make it an ex- 
press charge on her separate estate, and her mortgage for that purpose will be 
supported in equity. 

A husband may by his acts, as well as by express agreement, divest himself 
of his marital rights in his wife's property so as to make it her separate estate. 

A wife left her husband in 1847. In 1852, property was devised to her, which 
she occupied and controlled without any interference of her husband until the 
present time. In 1857 she made a mortgage upon her estate to secure payment 
of a debt for necessaries for the support of herself and children, and in 1858 she 
obtained a divorce and made a second mortgage on the same property. Held, 
that though as between her and the husband the devise to her lacked the affirma- 
tive words necessary to constitute a separate estate in the strict meaning of the 
terms, yet under the circumstances it was to be considered her separate estate 
as between her and the first mortgagee. 

Such first mortgage may also be supported in equity on the principle that 
where a married woman trades as a feme sole, or obtains credit on her separate 
estate, a court of equity will hold the proceeds of the business or the estate sub- 
ject to the claims of her creditors. 

Or on the principle that the estate of a married woman living apart from her 
husband is liable for her maintenance. 

The second mortgage having been made with notice of the circumstances, has 
no equity to come in before the first. 

The statutes of Vermont, in regard to the conveyance of married women's 
estates, do not affect the jurisdiction of the courts of equity over the subject of 
separate estates. 

Appeal from the Court of Chancery in and for the county of 
Orange. 

Hebard, for the orators. 
Peck, for the defendants. 

The opinion of the court was delivered by 

Barrett, J. — In this case the following are the facts material 
to the leading questions presented in the argument. Mrs. Booth 
was the adopted daughter of Mr. Norton, and, up to the time of 
her marriage, lived in his family in Strafford. Soon after her 
marriage she went with her husband to Canada, where he had 
relatives, and lived with him a short time, and then (sometime 

l We are indebted for this case to the kindness of Mr. Justice Bakkett. 
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prior to 1847) returned to her home in Strafford with two child- 
ren, issue of the marriage. Her husband has ever since remained 
in Canada. Till the death of Mr. Norton, in 1853, she con- 
tinued to live in his family, taking a leading part in household 
affairs, and receiving support for herself and children, except 
that she furnished their clothing. In 1852, Mr. Norton made 
his will, giving to Mrs. Booth his home, farm, stock, horses, farm- 
ing tools, &c. After his decease the will was duly probated and 
established, and Mrs. Booth has continued to reside in the family 
homestead, holding, occupying, and managing the property given 
her by the will, supporting herself and children without any aid 
from her husband, and without any claim or interference by him 
in respect to the control, management, or disposition of said pro- 
perty, and without any claim or offer by him to live with his wife 
and children : he, during all the time, being destitute of property 
and credit, and wholly irresponsible. After the decease of Mr. 
Norton, Mrs. Booth purchased goods of Frary & Co., and of 
other stores in which Mr. Harris was interested as partner, ne- 
cessary for the support of herself and children, on credit given 
solely to herself, in reliance on her right and interest in the pro- 
perty given her by said will. In settlement of the accounts for 
said goods she executed the notes described in the bill in this 
case, and on the 12th of October, 1857, she executed to Frary 
a mortgage of said farm to secure the payment of said notes. 
At the General Term of the Supreme Court in November, 1858, 
she obtained a divorce from her husband, after which, and on the 
24th day of said November, she executed a mortgage of the 
same property to J. S. Moore, as set forth in his answer. Mr. 
Moore was executor of said will of Mr. Norton, which will made 
the debts of the testator, and the expense of settling his estate, 
a charge upon a piece of land in Granville, in case what should 
be due to the estate should prove insufficient for that purpose. 

Mrs. Booth makes defence on the ground that she was feme 
covert when the orator's mortgage was executed, and that she 
gave it upon compulsion by threats of suit and the attachment 
of her property. Mr. Moore defends on the same ground, and 
insists that his mortgage is entitled to priority. He also defends 
on the ground that, as executor, he has paid the debts of the 
testator and the expense of administration under the will, out of 
his own money ; and, in any event, claims that he is entitled to 
a lien upon said mortgaged property for such payment, in pri- 
ority to the orator's mortgage. 
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Upon the facts thus stated, with other incidental facts which 
will appear in the course of the discussion, it is to be determined 
■whether the orators are entitled to enforce against the property 
the security which said mortgage purports to give. 

Before presenting the views of the court upon the main grounds 
upon which the case was discussed in the argument, we remark, 
that we do not concur with the learned counsel for the defence, 
in assuming as a conclusive proposition, that the mortgage exe- 
cuted by Mrs. Booth to the orators is wholly void. At common 
law, and irrespective of the statute of this state, it would be void 
and ineffective ; and it would be equally so in equity, unless the 
purpose, occasion, and circumstances of giving it, bring it within 
the operation of principles upon which courts of equity give such 
instruments a legitimate vitality and effect. Sec. 2, p. 448 of 
Gen. St. : — " A husband and wife may, by their joint deed, con- 
vey the real estate of the wife in like manner as she might do by 
her separate deed if she were unmarried," and the provisions of 
ch. 71 of Gen. St., by which the wife may, in case of desertion 
or ill treatment by the husband, make disposition of her property 
without his joining in the deed, do not affect the subject as it is 
involved in and presented by this case. The first of said enact- 
ments does not declare the sole deed of the wife void, nor does 
it imply that it is, except as resulting from the effect of coverture 
at common law. It has regard only to the effect of that relation 
at common law, and was designed to provide a mode by which 
she might transfer the title to her real estate at law, notwith- 
standing the common law effect of coverture. It is an enabling 
and not a disabling or restrictive act, and can by no means be 
regarded as trenching upon the scope of equitable jurisdiction 
and interposition in reference to the rights, liabilities, and duties 
of married women in respect to their property and contracts. 

In Buchanan vs. Chamberlin et ah, in Orange county, 1858 
(not reported), a mortgage, given by the wife to secure the pay- 
ment of money borrowed to pay towards the purchase of the 
mortgaged property, was held valid against the husband and the 
children, the wife having deceased. 

The latter of said statutory provisions was designed to give, 
not an exclusive, but an additional and somewhat summary means 
as against the husband, for insuring to the wife the use and 
benefit of her own property for her support, in case she should 
be abandoned by, or compelled by ill-treatment to live apart 
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from, him. They cannot, upon any ground of reason, be con- 
strued as taking away or curtailing the scope of interposition by 
courts of equity in cases falling within the ordinary cognisance 
of such courts. 

Passing, without further remark, the point made in defence 
upon the statutes referred to, we come to the more important 
ground of debate. 

In courts of equity, for many purposes, the separate and un- 
merged existence of the wife, both in respect to her person, her 
property, and her contracts, is recognised, asserted, and made 
the ground of action to the same extent as if she had not been 
married ; and the course of adjudication has now pretty clearly 
defined the principles, and indicated the category of cases upon 
and in which this may properly be done. Within the scope of 
those principles and cases, there are many cases in which, for the 
purpose of protecting the wife, and of doing justice to other par- 
ties, the wife has been treated as feme sole sub modo, and to a 
limited extent, in respect to contracts ■ made by her, and in 
respect to rights and interests in property held by or accruing 
through her. 

Though cases at law were largely cited in the argument by 
orators' counsel, but little aid can be derived from them in deal- 
ing with this subject in the forum of equity. Some analogies of 
principle, and some deductions of reason from them, may give 
more or less countenance to the doctrine held and administered 
by courts of equity, but the cases themselves can hardly be 
regarded as establishing either principles or rules that control or 
direct the action of those courts. It is to be determined, there- 
fore, whether the principles and cases which appertain to this sub- 
ject in those courts, require the relief to be granted that is 
invoked by this bill. 

In England it is established law in equity, that a feme covert 
has the same power of charging or appropriating her separate 
estate, as if she were feme sole, unless there be a restriction in 
the instrument by which she is invested with such estate. The 
main and important difference in respect to the extent of such 
power in her, as held in England, and by the courts of different 
states in this country, consists in this, — in some of the states it 
is held that she can charge or appropriate her separate estate 
only in such manner and to such extent as she is expressly 
authorized to do by the instrument of conveyance or settlement ; 
Vol. XIII.— 10 
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while in others it is held that she can charge or appropriate it 
for her own benefit, or for the benefit of her estate, as fully as 
if sole, provided there be no restriction in this respect in the 
instrument of conveyance or settlement. The English rule has 
been adopted in Connecticut. In Imlay vs. Huntington, 20 
Conn. Rep. 146, Stores, J., in the course of an elaborate 
opinion, says : — " We adopt the English rule, not only as sup- 
ported -by the highest authority, but because we think it is also 
supported by the strongest reasons." The same is reasserted in 
32 Conn. It. 

In New York, in the case of The Methodist Episcopal Church 
vs. Jaques, 17 Johns. Rep. 548, upon the fullest consideration by 
the Court of Error, the English rule was approved and main- 
tained, though it may be regarded as subsequently limited to the 
charge or appropriation by the wife for the benefit of herself or 
her estate. In JV. A. Coal Co. vs. Dyett, 7 Paige Rep. 9, it is 
held that « the feme covert, as to her separate estate, is consid- 
ered as a feme sole, and may in person, or by her legally autho- 
rized agent, bind such separate estate with the payment of debts 
contracted for the benefit of that estate, or for her own benefit, 
upon the credit of the separate estate." And the same doctrine 
is held in Gardner vs. Gardner, 7 Paige Rep. 112. In this last 
case, when in the Court of Errors, 22 Wend. Rep., Cowen, J., 
held the following language : — " If the wife holds an estate sepa- 
rate from and independent of her husband, as she may do in 
equity, chancery considers her, in respect to her power over this 
estate, as a feme sole; and although she is still incapable of 
charging herself at law, and equally incapable in equity of charg- 
ing herself personally with debts, yet I think the better opinion 
is, that separate debts, contracted by her expressly on her own 
account, shall, in all cases, be considered an appointment or ap- 
propriation for the benefit of the creditors, as to so much of her 
separate estate as is sufficient to pay the debts, if she be not dis- 
abled to charge it by the terms of the donation." 

The same rule as in iV. A. Coal Co. vs. Dyett, supra, is recog- 
nised by the Vice-Chancellor, 2 Sanf. Ch. Rep. 287, in Curtis vs. 
Engel, and is explicitly sanctioned in Yale vs. Dederer, 18 N. Y. 
Rep. 265. It is true, in this case, when again before the Court 
of Appeals, 22 N. Y. Rep. 450, Selden, J., attempts to weaken 
the stability of the law .as thus held and adhered to in New York. 
While we cannot accord success to the attempt, yet it is perti- 
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nent to the case in hand to remark, that the court hold in that 
case an express charge, created by a married woman upon her 
separate estate for her own benefit, to be'valid in equity. 

In the recent case of Todd and others vs. Mrs. Lee and hus- 
band, 15 "Wis. Rep. 365, Dixon, C. J., upon an extended exam- 
ination and discussion of the subject, says : — " Within all the 
authorities, the separate estate of a married woman will be 
charged in equity with the payment of debts contracted for her 
benefit." 

The lack of general equity powers in the courts has, perhaps, 
precluded the adjudication of the subject in the New England 
States, except Connecticut and Vermont ; and in Vermont it has 
not before been called into judgment. We are prepared, how- 
ever, to adopt the principle of the law as established in England, 
Connecticut, and New York, to the extent, at least, that a mar- 
ried woman may charge her separate property for her own bene- 
fit (and that is all that the present case requires), regarding it as 
resting in sound legal and moral reasons, and resulting in secur- 
ing to the wife all proper protection, while effectuating justice 
between her and those with whom she has dealt with reference 
to and upon the credit of her separate property. 

This brings us to the question, — was the property embraced in 
the mortgage of Mrs. Booth to the orators, her separate pro- 
perty, within the true intent and spirit of the law, as held and 
administered upon this subject, in a legitimate application of it 
to the facts of this case ? The will of Mr. Norton gave it to her 
alone, without condition or limitation, its language being, " I 
give and devise to Adeline Booth, of Strafford, all my home- 
farm, so called, consisting of about sixty-three acres, and also I 
give and bequeath to her all my stock and horses," &c, &c. It 
is clear, upon well-established principles applicable to title cre- 
ated by will, that she was vested with an absolute estate in fee in 
the farm, subject only to the marital rights of the husband. 
Separate estate in a married woman involves, as the character- 
izing fact, that she holds it to her sole use, in exclusion of the 
marital rights of the husband. If the will had expressed it to 
be to her sole use, in exclusion of the right of the husband to 
control or dispose of it, it would have been her separate estate in 
the fullest legal sense and effect of the expression, though it was 
land given to her directly without the interposition of trustees. 
In the earlier English cases, adopting the doctrine of the subject 
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from the civil law, the separate property consisted in personalty 
invested, with provision that the wife should have the proceeds 
to the extent and in the manner specified, or the income and pro- 
ceeds of lands held by trustees. This, indeed, has been true of 
most of the cases throughout the whole course of adjudications 
upon this subject in the English equity courts. Hence, upon a 
cursory view, the impression is easily derived, that separate estate 
is predicable only of personalty invested, or of the income of 
real estate vested in trustees. Even Pratt, J., in a dissenting 
opinion in Albany Fire Ins. Co. vs. Bay, 4 Corns. Rep. 27, 
says : — « Separate estates in married women, which courts of 
equity recognise their right to dispose of as femes sole, are 
strictly equitable estates. They are always created by deed, de- 
vise, or marriage settlement, vesting the legal estate in some 
third person." But in the American note to the case of Hulme 
vs. Tenant, 1 Lead. Cas. in Eq. p. 417, it is said, « the inter- 
vention of a trustee is not necessary to the validity of a trust to 
the separate use of a married woman. If real or personal pro- 
perty be given to her separate use, her interest will be protected 
by converting the husband into a trustee :" and a large number 
of American cases is cited, which establish this as the law in this 
country. The case of Fanny Porter vs. Bank of Rutland and 
others, 19 Vt. Rep. 410, adopts and stands upon this view of the 
law. Indeed, the necessity of an actual or even an ideal trust, 
in order to constitute a separate estate of the wife, which she 
may bind for the payment of her debts, has been abandoned in 
England, as appears by the case of Owens vs. Dickinson, 1 Craig. 

6 Phil. 48, and by the still later case of Johnson vs. G-allager, 

7 Lond. Jur. N. S. 273 ; and it is now held that such estate may 
exist without the fact or fiction of a trustee, and be directly 
reached by execution out of the Court of Chancery. 

As before remarked, the will gave to Mrs. Booth an absolute 
title to the real estate ; and we receive the impression from the 
peculiar language of the deed, in giving it to her without naming 
heirs, in connection with the fact that she was, and for a long 
time had been, living apart from her husband, with the burden 
of supporting herself and her children cast upon her, without 
any care or aid from him ; that it was the intention of the testa- 
tor to give her the property named, both real and personal, as 
her separate property. But it would, probably, be going too far 
to say that the will itself, as an instrument conferring title, can 
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be held to have that effect. It lacks the ordinary affirmative ex- 
pressions which have been held requisite to exclude the husband 
from his marital rights in property thus coming to the wife. 

As already said, separate estate in a married woman involves, 
as the characterizing fact, that she holds it to her sole use in ex- 
clusion of the marital rights of the husband. The cases uni- 
formly show that the law of the subject had its origin, and has 
been developed, established, and applied, with reference to claims 
made by the husband, or by those standing in his right, in virtue 
of his marital rights, as against the exclusive right of the wife 
to the property in question. In such cases the rule has become 
established that the instrument of conveyance or settlement must 
contain explicit words of exclusion in order to shut out the hus- 
band and his assigns from his marital rights. 

But in the present case, neither the husband, nor any one 
under him, is claiming any right in the property. The will was 
made during his separation from his wife ; the testator died, and 
the will took effect to pass the title to Mrs. Booth while the sepa- 
ration was continuing. She was left by the testator at his death 
in the possession of the property as her home and resource for 
support, and she continued ever after in that possession, control- 
ling and managing the property, without any interposition or 
claim by her husband ; being (as before said) left by him to sup- 
port herself and children, without any contribution or offer of 
aid by him in that behalf. This, we think, may properly be 
regarded as a practical and continuing negation, on his part, of 
any right or interest in the property, in virtue of his marital 
rights, — a practical and continuing construction and effect given 
to the will, as giving to the wife the absolute title in exclusion 
of himself as husband, — an effectual appropriation of the pro- 
perty to her sole and separate use. 

If the husband, by an ante-nuptial agreement, had stipulated 
that the property coming to the wife during coverture, should be 
her sole and separate property, and subject to her exclusive dis- 
posal, such agreement would be effectual in equity to disembar- 
rass the wife from any marital restraints in the disposition of 
such property. See Barron vs. Barron et ah, 24 Vt. 375, in 
which the cases involving the subject are extensively examined 
and the law ably discussed by Isham, J. 

So, too, a post-nuptial agreement of a similar character, made 
upon sufficient consideration (as, for instance, that the wife should 
support herself, or herself and children, without calling on the 
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husband therefor, if performed by the wife), would in equity be 
held equally effectual. True, there was no such agreement, in 
terms, in this case. Still, we think the facts before stated put 
the husband in the same relation to this property as if there had 
been. We think no principle nor rule of the law is infringed in 
the present case, in which the question does not arise upon a claim 
by the husband or in his right, by holding that property which 
the wife holds by absolute title and disembarrassed of any claim 
resting upon the marital rights of her husband, is to be regarded 
as her separate property, within the principles and in subservi- 
ency to the purposes of the law governing the subject ; and that 
in such case it makes no difference in what way it is invested 
with such character of separate property. If it is thus held by 
her, then, in equity, she has power to charge it for her own 
benefit the same as if she were discovert. 

We therefore hold that Mrs. Booth, for the credit which she 
had obtained, was warranted in making the debts a charge upon 
the land thus owned by her, and that the mortgage to the ora- 
tors, which we find to have been given voluntarily and without 
compulsion, constitutes an express charge upon, and appropria- 
tion of, the property for the payment of the debts specified 
therein. 

There is another line of judicial administration in equity, the 
principle of which seems ample to warrant this court in effectu- 
ating the pledge of the property for the payment of the debts in 
question ; and that is, cases where the wife, with the consent of 
the husband, has carried on business in her own name as sole 
trader or otherwise. It is established beyond controversy, that 
the property and proceeds of the business may be held by the 
wife's creditors, for the payment of the debts contracted in that 
business, against any claim or right of the husband, and, in most 
cases, against his creditors. This was recently held by this court 
in a case in Windsor county, not yet reported : Partridge et al. 
vs. Wardner et al. See Story Eq. § 1385-6-7, in which last 
section it is said : — " If a husband should desert his wife, and 
she should be enabled by the aid of friends to carry on a separate 
trade (as that of milliner), her earnings in such trade will be en- 
forced in equity against the claims of her husband." This all 
goes upon the ground that the creditors of the wife have an 
equitable right to the property and proceeds of the business, in 
reliance upon which they extended to her the credit. As against 
the wife that right is plain, and was never called in question. It 
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has only been controverted upon some counter claim of the hus- 
band, his assigns or creditors. 

Where, therefore, the wife, as in this case, has title to property 
which the husband permits her to hold, use, and dispose of for 
the support of herself and children, in his neglect to do any- 
thing in that behalf — he interposing no claim in respect to said 
property, and she has obtained credit for the necessary means of 
living in reliance upon such property, and has expressly pledged 
it as security for the redemption of such credit, it would seem to 
be interpolating a new principle both in equity law and in ethics, 
to hold that she, or those standing in her right, may, in virtue 
of a technical rule of marital disability, evade that equity of her 
creditors. It would be matter of some difficulty to assign a 
plausible, much more a solid reason for so holding. It certainly 
could not be on the score of any countervailing equity in her, 
for none such exists, but the contrary. Nor could it be on the 
score of disability, for that is excluded by well-known rules and 
settled principles of equity law. 

The result of the views already presented seems to be fully 
warranted upon other grounds. 

There are several ways, upon well-settled principles, in which, 
as against the husband, the property of the wife would be sub- 
jected to the support of herself and children. 

In Q-uy vs. Pearhes, 18 Ves. Rep. 196, the Lord Chancellor 
ordered the Accountant- Q-eneral to sell stocks held under a will 
by a legatee whose husband had deserted her soon after marriage, 
and for several years had furnished nothing for her support, and 
to repay advances made from year to year by a friend of the 
wife for her support, who made such advances upon the faith of 
being repaid out of that fund, and that the dividends of the re- 
maining fund be paid to her for her future support. 

In the American notes to Murray vs. Lord fflibank, Lead. Cas. 
in Eq..vol. 1, p. 496, it is said, " there is a class of decisions which 
indicate that, where the husband has misbehaved, and abandoned 
or ill-treated his wife, so as to justify a divorce or separation, the 
wife's property in action, and it seems also even property not 
under the jurisdiction of the court, will be laid hold of by the 
Court of Chancery and appropriated to the support of the wife 
and her children ;" and several cases to that effect are cited in 
different states. It is further said : " It may probably, also, be 
considered as established, that if the husband is entirely insolvent, 
and the wife is without means of support, equity will sustain a 
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bill by the wife, through her next friend, against the husband, 
or his assigns or creditors, seeking to get possession of the pro- 
perty at law ;" and several cases to that effect are referred to. 

In Haviland vs. Myers, 6 J. C. R. 25, Chancellor Kent said : 
" The rule was settled that the wife's equity to a suitable provi- 
sion for the maintenance of herself and her children out of her 
separate real and personal estate, descended or devised to her 
during coverture, was well established, and would prevail equally 
against the husband or his assigns, and against any sale made or 
lien created by him, even for a valuable consideration, or in pay- 
ment of a just debt ; * * * and this equity might be extended, 
if the circumstances of the case should require it, to the whole of 
the real and personal estate so devised or descended to the wife." 
This savors strongly of the idea that even as against the husband 
and those standing upon his right, the courts recognise a separate 
estate in the wife, for certain purposes, which was not created 
such by express terms, — for in that case the property was inher- 
ited, — not devised or conveyed by deed : See Drummond vs. 
Magee, 4 J. C. R. 318. In closing a full, elaborate, and dis- 
criminating review of most of the cases bearing upon the wife's 
rights in equity as to her own property, it is said in the note 
above cited, on p. 501 : " The maintenance of the wife from her 
own property, in cases of the husband's neglect to provide for 
her, is, no doubt, a ground of original jurisdiction to be exercised 
upon a bill filed by her." 

What has thus been said in the note, as above cited, and held 
in the cases referred to, we regard as sound in principles, and 
sustained by ample reasons. In the light of the law as thus 
established and administered, we think it would have been the 
clear duty of the Court of Chancery, upon the facts shown in 
the present case, upon the application of Mrs. Booth, as against 
any attempt of her husband to control or dispose of the property 
coming to her under Mr. Norton's will, to interpose in her behalf, 
and secure support for herself and children out of said property ; 
and in case of such support having been obtained on her credit, 
and in reliance on said property, to subject said property to the 
redemption of such credit, as a condition of entitling the hus- 
band to assert his marital rights in respect to it. 

She, without occasion for invoking aid from that court, and 
with the acquiescence, at least, of her husband, made use of that 
property for just the purposes, and in just such a way, as a 
means of obtaining support for herself and children, as the Court 
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of Chancery would have authorized her to make. Upon the 
strength of it she obtained credit for necessaries, and pledged it 
for the redemption of that credit. It is now submitted whether 
such use and disposition of it will be upheld and effectuated. At 
this point it is worthy to be repeated as a striking feature of the 
case, that not Mr. Booth, or any one standing in his right, but 
Mrs. Booth and her subsequent grantee in mortgage, are claim- 
ing to avoid the legitimacy of the use and disposition she made 
of the property in her transactions with the orators. No case 
is cited and no reason is assigned, bearing upon the equities grow- 
ing out of those transactions, or the relation of the parties, why 
the defendants should be permitted to assert the invalidity of the 
orators' security. But the defence is rested upon implications 
educed from certain statutory provisions and upon arbitrary tech- 
nical rules. We think the former are not warranted, and that 
the latter are inapplicable. 

As between Mrs. Booth and the orators the equity is clear, 
and there is no warrant, either in law or morals, for permitting 
her or her subsequent mortgagee to call in question the validity 
of the security given by her to the orators. 

As Mr. Moore took his mortgage with full knowledge of the 
existence of the mortgage to the orators, he is not entitled to 
the priority which he claims by reason of it. 

As to his claim of a lien on the mortgaged property by reason 
of payments made by him as executor, nothing is shown in the 
case why the land in Granville and the debts due the estate have 
not been resorted to according to the provisions of the will. In 
order to entitle him to assert a lien upon the home-farm to affect 
any legitimate disposition that has been made of it, it is incum- 
bent on him to show that the provision made in the will for the 
payment of debts and expenses, has been faithfully administered, 
and has proved inadequate. As to all this the case is entirely 
silent. There is, therefore, no ground for the lien claimed. 

The pro forma decree of the Chancellor is reversed, with 
costs, and the case remanded for a decree of foreclosure accord- 
ing to the prayer of the bill. 

I. 1. Nothing was earlier or more of equity recognised a right to a sepa- 
firmly settled at common law than the rate estate in the wife : Witham vs. Wa- 
merger of the wife's personality and terhouse, Tothill 91 (38Eliz.); Flesh- 
civil existence in that of the husband, ward vs. Jackson, Id. 94 (21 Jac); 
At an early day, however, the courts Bletsow vs. Sawyer, 1 Vern. 245. This 
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being established, the right of disposing 
of such estate followed as a necessary 
incident, and was also conceded at an 
early day : Fettiplace tu. Gorges, 3 Bro. 
C. C. 8. 

2. But the jus disponendi is not neces- 
sarily absolute. It might always be 
qualified by express terms in the instru- 
ment creating the estate : 2 Story Eq. 
2 1382, a. The troublesome question, 
however, was as to the extent of the 
wife's powers where there was no express 
limitation of them in the deed of crea- 
tion of the estate, and on this the courts 
have been at variance for about a cen- 
tury. The point is stated very clearly 
by Mr. Justice Barrett in the princi- 
pal case, can a feme covert charge her 
estate only in such manner and to such 
extent as she is expressly authorized 
by the deed of settlement, or can she 
charge it for her own benefit or that of 
her estate itself, as fully as if sole, pro- 
vided there be no express restrictions 
in the deed of settlement. The deci- 
sions upon this point are numerous and 
contradictory, both in England and the 
United States. The English cases have 
been very elaborately reviewed in 
Ewing vs. Smith, 3 Desaussure 427 ; 
Jacques vs. M. E. Church, 17 Johns. 
548; Yale vs. Dederer, 22 N. Y. 450, 
which are the leading American cases, 
and in Parks vs. White, 11 Vesey Jr. 
209, in which last case Lord Eldon set- 
tled the English law in favor of the 
wife's general powers as a feme sole ex- 
cept where limited by the deed crea- 
ting the estate. 

In the state of New York the ques- 
tion arose in Meth. Ep. Church vs. 
Jacques, 3 Johns. Ch. 113, and Chan- 
cellor Kent, after a very careful exam- 
ination of the cases decided against the 
English doctrine, but the Court of Er- 
rors reversed his decision and expressly 
adopted the English rule, 17 Johns. 548, 
and this has been uniformly followed 
in New York ever since : N. A. Coal Co. 



vs. Dyett, 7 Paige Ch. 1 ; Gardner vs. 
Gardner, 22 Wend, 526 ; Curtis vs. En- 
gel, 2 Sandf. Ch. 287 ; Yale w. Dederer, 
18 N. Y. 269 ; 22 N. Y. 450. 

The same rule has been adopted in 
Connecticut : Imlay vs. Huntington, 20 
Conn. 146 ; in New Jersey, Leaycraft 
vs. Hedden, 3 Green Ch. 512 ; in Ohio, 
Hardy vs. Van Harlingen, 7 Ohio, N. 
S. 208; in Missouri, Whitesides vs. 
Cannon, 23 Mo. 457 ; Segond vs. Gar- 
land, Id. 547 ; in Maryland, Cooke vs. 
Husbands, 11 Md. 492; Chew's Adm's. 
vs. Beall, 13 Md. 348, which appear to 
overrule the earlier decisions in Tarr 
vs. Williams, 4 Md. Ch. 68, and Miller 
vs. Williamson, 5 Md. 219 ; and now in 
Vermont by the principal case, though 
with a restriction which will be noticed 
hereafter. 

On the other hand, the Court of Ap- 
peals of South Carolina, in 1811, in 
Ewing vs. Smith, 3 Desaus. 417, also 
examined the cases with great care, and, 
reversing the decision of the Chancel- 
lor, who had followed the English pre- 
cedents, held the question to be res 
nova in this country, and the better 
principle to be that the feme covert has 
no powers but those expressly given by 
the deed of settlement, which is the 
sole source or fountain of her authority. 

The same rule has been adopted in 
Pennsylvania, Lancaster vs. Dolan, 1 
Rawle 231 (overruling the earlier case 
of Newlin vs. Newlin, 1 S. & B. 275). 
And this doctrine has been adhered to 
in Pennsylvania with great strictness, 
so that a feme coverts bond was held 
absolutely void, though the deed of set- 
tlement gave her power to make a deed 
under her hand and seal as if unmar- 
ried : Dorrance vs. Scott, 3 Whart. 309 ; 
Wallace vs. Coston, 9 Watts 137. The 
only exception that has been made is 
in favor of the validity of a judgment 
confessed by judgment-bond for the 
purchase-money of real estate. Here 
it has been held that the conveyance 
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and the bond are one transaction, and 
the feme covert takes the laud subject to 
the lien, the bond and judgment re- 
maining to id as against her generally : 
Patterson vs. Robinson, 1 Casey 81 ; 
Ramborger vs. Ingraham, 2 Wright 146. 
It has also been held that a feme covert 
may agree to a revival of a judgment 
already obtained, though she cannot 
confess judgment even for a debt for 
improvement of her separate estate : 
Bruner's Appeal (March, 1864, not 
yet reported). So a power to ap- 
point was held not to include a 
power to devise by an instrument in 
the nature of a will ; Thomas vs. 
Folwell, 2 Whart. 11 ; and where a 
woman before marriage conveyed her 
estate to trustees for her sole use, and 
so that the rents and profits should not 
be liable for her husband's debts, " but 
be subject to her order alone," it was 
held that this did not give her the 
power to devise the estate by will: 
Lyne's Exr. vs. Crouse et al., 1 Barr 
111 ; and see, also, Rogers vs. Smith, 4 
Barr 93 ; Steinman vs. Ewing, 7 Wright 
63 ; and Wright vs. Brown et ux., 8 
Wright 224, where a married woman's 
mortgage of her separate estate (though 
executed jointly with her husband and 
with due formality), was declared void 
because the deed of settlement did not 
give the express power to sell or mort- 
gage, and "on that subject," says 
Strong, J., " silence is prohibition." 
The same rule is held in Rhode Island, 
Metcalf vs. Cook, 2 R. I. 355 ; in Ten- 
nessee, Morgan vs. Elam, 4 Yerger 
375 ; Marshall vs. Stephens, 8 Hum- 
phreys 159 ; Litton vs. Baldwin, Id. 
209 ; Ware vs. Sharp, 1 Swan 489. 

3. In addition to the question of 
what the feme covert's powers are when 
not expressly limited by the deed of 
settlement, there is also the important 
question as to what words in such deed 
shall constitute a limitation. In Penn- 
sylvania and the states that follow the 



same rule, of course the express lan- 
guage of the deed of settlement is the 
touchstone by which all doubtful pow- 
ers must be tried — where that does not 
authorize any particular act, it is not 
to be allowed. But in the other states 
the presumption being in favor of full 
powers, it has been usually held that a 
greater power includes a less, as a 
power to sell includes a power to mort- 
gage, &c. ; and the expression of one 
mode of alienation or charge does not 
exclude other modes unless negative 
words be used, as, e. g., the mention of 
a power to convey by deed does not ex- 
clude a power to devise by will, &c. : 
Imlay vs. Huntington, 20 Conn. 146 ; 
Hardy vs. Van Harlingen, 7 Ohio N. S. 
208, and cases already cited. In Mary- 
land, however, the rule appears to be 
otherwise, as it is said in Cooke vs. 
Husbands, 11 Md. 492, that where no 
enumeration is made in the deed, the 
feme covert's powers are general, but 
that it had been already decided in the 
previous cases of Tarr vs. Williams, 4 
Md. Ch. 68, and Miller vs. Williamson, 
5 Md. 219, which it was not intended 
to overrule, that the expression of one 
mode was the exclusion of others. And 
it may be the same rule will be followed 
in New Jersey, it being a matter of 
some doubt, as the Chancellor's words 
are in Leaycraft vs. Hedden, 3 Green 
Ch. 512, " if the terms of the deed re- 
quire a particular mode of disposition, 
then as clearly those terms must be ob- 
served," &c. 

II. In the discussion so far, it has 
been assumed that a power is claimed 
and exercised, or a charge made on her 
separate estate by a married woman, ex- 
pressly, and it will be observed that in 
the principal case, Mr. Justice Bae- 
kett is careful to limit the decision to 
the case in hand, where the charge was 
expressly made on the separate estate. 
But there is a large class of cases 
where the question has been as to the 
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extent to which the separate estate of a 
feme covert will be charged where the 
charge is not made upon it in express 
terms. Without going into the cases 
in detail, it may be said to be esta- 
blished : — 

1. That a feme covert cannot make 
herself liable, generally, either in per- 
son or estate. 

2. Nor will her separate estate be 
held liable in equity for her general 
contracts. 

3. But her separate estate will be 
held liable for all debts, &c, which she 
expressly or by necessary implication 
charges upon it: 2 Story's Equity, \\ 
1397-99. 

4. In most states it is held, that in 
addition to the charge being either ex- 
pressly made or necessarily implied to 
be upon the separate estate, the debt 
itself must be either for the benefit of 
such estate or for her own benefit upon 
the credit of it : Curtis vs. Engel, 2 
Sandf. Ch. 287. 

There has bees much nicety of rea- 
soning as to what will amount to proof 
of an intention to charge the separate 
estate. Where the debt is directly of 
advantage to the estate itself, the in- 
tention to charge it has been readily 
inferred, but where the advantage does 
not accrue to the estate, it has been 
generally held that the intention must 
be affirmatively made out : Koontz vs. 
McNab, 16 Md. 549 ; and in New York 
the intention must appear in the very 
contract which creates the debt : Yale 
vs. Dederer, 22 N. Y. 450. No satisfac- 
tory general rule has yet been laid 
down, and Mr. Justice Stoky admits 
" the difficulty of distinguishing upon 
any clear reasoning, what ground of 
general presumption exists to infer an 
intention, not expressed, to charge any 
particular debt on her separate estate, 
that is not applicable to her general 
debts :" 2 Eq. § 1401. 

There is also some discrepancy in the 



authorities in regard to the ground on 
which courts of equity enforce such 
charges. It is perhaps most commonly 
said, that the contract so to charge the 
estate is pro tanlo an execution of the 
power of appointment, 2 Story's Eq. \ 
1399 ; but it is also said that the juris- 
diction stands on the broad ground of 
justice that the estate should answer 
the debt. The early cases "proceeded 
on the notion of a trust and plain 
equity of requiring a married woman's 
engagements entered into for her own 
benefit, to be satisfied out of the trust 
estate:" Comstock, J., Yale vs Dede- 
rer, 18 N. Y. 274. 

III. It is to be observed that these 
are questions of purely equitable ju- 
risdiction, and have been discussed 
without reference to the recent statutes 
in the various states giving enlarged 
powers to married women in relation 
to their property. Notwithstanding 
these statutes, the doctrines discussed 
are held to be still the rules in equity 
in most states. Thus, in New York, 
the Act of 1849, that " any married 
female may take by inheritance, &c, 
and convey and devise real and personal 
property" as if unmarried, &c, is held 
not to give her the power to contract 
debts generally: Yale vs. Dederer, 18 
N. Y. 272. And in Pennsylvania the 
Act of 1848 has been held not to en- 
able a married woman to hold as a, feme 
sole, but as if the property were settled 
to her separate use : Bear's Adm. vs. 
Bear, 9 Casey 525 ; Penn. Co. vs. Fos- 
ter, 11 Casey 134; Wright vs. Brown 
et ux., 8 Wright 224. 

So in New Jersey, Pentz vs. Simon- 
son and wife, 2 Beasley 232 ; Skillman 
vs. Skillman, Id. 403 ; and it has been 
generally held that the wife does not 
acquire any right to her earnings, ex- 
cept in Connecticut, where it appears 
to be given by the express language of 
the statutes : Whiting et ux. vs. Beck- 
with, 31 Conn. 596. J. T. M. 



